Although much has been said and written about the creation of the international criminal tribunals and their contribution to the development of international humanitarian law, there have been very few studies of the international prosecutor per se. In this article the author briefly surveys recent developments in the international criminal justice institutions, focusing particularly on the limits recently imposed on the discretionary powers of international prosecutors.
We have seen major advances in international criminal law over the past decade in terms of both instruments and institutions. Since the creation of the ad hoc International Criminal Tribunals for the former Yugoslavia (ICTY) in 1993 and Rwanda (ICTR) in 1994, followed by the surprising adoption of the Statute of the International Criminal Court (ICC) in Rome in 1998 and, most recently, the experiment of the Special Court for Sierra Leone set up in 2002, bodies administering international criminal justice have wrought stunning and irreversible changes in the world of international criminal law. International humanitarian law has suddenly emerged from the state of hibernation into which it slid after Nuremberg and Tokyo. Over the past decade, judges in the various international criminal courts have been reworking and breathing new life into international humanitarian law, and one of the sources on which they have drawn in order to do so is international customary law. Whereas for many years international humanitarian law had been confined within diplomatic, political and military circles, circumscribed and ''confiscated'' by the states, 1 the opening up of these new international judicial avenues, accessible to non-state actors, is a real revolution in international law. For ten years now we have been seeing international humanitarian law reclaimed by new actors who, thanks to these new international judicial bodies, now regularly subject it to a judicial control it has all too often eluded in the past.
When the United Nations Security Council set up the two first ad hoc international criminal tribunals, the move was fast and spectacular and, I would venture to suggest, somewhat impromptu. As a result, it escaped the control of the states to some degree, at least at the outset. Since then the states have seized the reins, and some of the key features of the bodies administering international criminal justice have been overhauled. This is particularly true of the powers vested in international prosecutors. In this article I shall briefly survey recent developments in the international criminal justice institutions, focusing particularly on the limits recently imposed on the powers of these new judicial bodies. These developments primarily concern the discretionary powers of international prosecutors. This choice of focus is not fortuitous. The discretionary exercise of the prosecutor's powers is at the very heart of international criminal justice; the prosecutor decides, for example, whether or not to conduct an investigation and whether or not to charge particular individuals, and, if he decides to charge them, what the charges will be. Whether or not the prosecutor exercises his discretionary powers judiciously determines to a large degree the success or failure of international criminal tribunals. The prosecutor's choices as to how many people will be accused, who they are and what their status will be, can jeopardize both the efficacy and the credibility of these new international judicial bodies. According to the well-known claims of its advocates, this ''new international criminal justice'' is supposed to put an end to impunity and give victims of serious violations of international humanitarian law access to justice. However, it is not exercised in a vacuum. Rather, it is one strand in the pursuit of ''peace, security and well-being'' 2 for the world that is one of the most crucial raisons d'être of international relations. If we bear this in mind, we can grasp more easily why states perceive it as important to exercise better control over international criminal justice and, if necessary, to limit its uses and abuses.
The powers of the international prosecutor: one man's warranty is another man's wild card Although much has been said and written about the creation of the international criminal tribunals and their contribution to the development of international humanitarian law, there have been very few studies of the international prosecutor per se. And yet, of all the ''organs'' of the tribunals, the prosecutor is the best known to the man in the street; he or she is the public face of this new international criminal justice system. It is the prosecutor who knocks at the door of various states, various international organizations, to request their aid. And the voice that addresses public opinion through the media is most often that of the prosecutor. It is the prosecutor the most notorious ''war criminals'' have to fear. The prosecutor's power over individuals is considerable and, as a result, the international criminal prosecutor has emerged as a major new figure in international politics.
On the international judicial stage the prosecutor plays a leading role; he has a say in every debate. By pressing charges on the basis of the investigations carried out under his authority, the prosecutor sets the international judicial machinery in motion. Similarly, the prosecutor's decision to complete all inquiries and file the past charges will be the most determining factor in the court's ability to end its mandate. In the context of the International Criminal Court (ICC), it is the prosecutor's decision whether or not to press charges in a given situation that generally triggers or extinguishes international criminal proceedings, even though the decision is subject to judicial review.
Notwithstanding the fact that the source of their powers is to be found in the law, enshrined in the very statutes of the tribunals, prosecutors hold the most political office in international criminal justice. In determining who will be charged, when proceedings will be set in motion and what crimes the accused will be charged with, prosecutors cannot ignore the political dimension of their decisions, which lie at the heart of international relations and, in some cases, of the peaceful settlement of conflicts. The political importance of this role is illustrated 3 by the somewhat laborious ''appointment'' of the first prosecutor of the ICTY by the UN Security Council, which dragged out over a period of more than eighteen months, thereby effectively preventing the tribunal from doing its job during that time. Likewise, the powers of the prosecutor were at the very heart of the negotiations in Rome in the summer of 1998 that culminated in the creation of the ICC. 4 What troubled some, including a number of states involved in the negotiations on the ICC, was the discretionary power of the prosecutor to initiate investigations and bring prosecutions proprio motu, that is, without any control by states or the judges. They were wary of a powerful and uncontrollable prosecutor in whom ''overreaching power'' 5 was be vested, perceiving in this an imminent threat to the fragile balance of international relations and to peace talks which were already difficult enough. In short, the states feared the advent of this new, ''independent'' entity on which they would be unable to bring pressure to bear in the traditional manner. At the other end of the spectrum, the discretionary powers that put some on their guard were, for others, the very cornerstone of the international prosecutor's independence. As Amnesty International put it, ''the most important way to ensure that the prosecutor will be independent is to provide that the prosecutor has the power on his or her own initiative to initiate investigations and seek the approval of the appropriate judicial chamber of the court to begin a prosecution, without interference by any political body' '. 6 This clearly illustrates the fact that the prosecutor's independence and the discretionary power he needs in order to be able to exercise it are two sides of the same coin.
The discretionary powers at issue here are well known in common-law accusatorial systems: they are governed by the principle of ''expediency of prosecution'', which leaves the prosecutor the final choice on whether or not to bring charges. Whereas this principle does not cause too many difficulties in domestic judicial systems, where it is mostly applied to the least serious crimes, it raises far more problems on the international scene. As Louise Arbour pointed out, ''domestic prosecution is never really seriously called upon to be selective in the prosecution of serious crimes. In the ICTR, prosecutor has to be highly selective before committing resources to investigate and prosecute''. 7 It is therefore the transposition of these discretionary powers of selection on to the international scene that gives rise to questioning and anxiety. As the experience of the past ten years has shown, in the contexts of both the genocide committed in Rwanda and the violations of international humanitarian law perpetrated in the former Yugoslavia and in Sierra Leone, the number of potential suspects -people who are to some degree or another criminally ''liable'' for the atrocities committed -runs into thousands. As the first prosecutor of the ICTY and the ICTR, South African judge Richard Goldstone, put it, we are witnessing ''the biggest criminal investigations ever undertaken in history; the number of potential suspects is significant, the number of witnesses runs into tens of thousands and the number of victims into millions''.
8 From a pragmatic viewpoint, it is not hard to imagine why the rule adopted in international criminal law should be that of ''expediency 5 ''Let me state unequivocally at the outset that there is more to fear from an impotent than from an overreaching Prosecutor. It is trite to recognize that an institution should not be constructed on the assumption that it will be run by incompetent people, acting in bad faith for improper purposes of prosecution''. 9 As the ICTY's Appeals Chamber has acknowledged, in view of the limited resources at the disposal of each of the international criminal tribunals, the prosecutor will necessarily have ''a broad discretion in relation to the initiation of investigations and in the preparation of indictments''.
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Although the number of crimes committed in connection with internal and international conflicts and the number of people suspected of committing them constitute a reality that calls for a degree of selection, the exercise of this discretionary power on the international scene must be sufficiently circumscribed to avoid all appearance of injustice and partiality. In general, the mandate of a body administering international criminal justice will be to examine conflicts of a political or ethnic nature in regions where there is great mistrust between different population groups who are often themselves involved in the crimes perpetrated against civilians. In this context the prosecutors must exercise their discretionary powers in the most transparent way possible so as to establish quickly the credibility and independence not only of the prosecutor's office as such but also of the international judicial institution as a whole.
How the focus of the tribunals' mandates has been narrowed from ''persons responsible'' to ''those who bear the greatest responsibility'' without jeopardizing the ''interests of justice'' In setting up the first two international criminal justice bodies since Nuremberg and Tokyo, the United Nations Security Council took a pioneering step. The jurisdiction of these two ad hoc institutions was carefully limited to the conflict that had continued to affect the former Yugoslavia since 1991 in the case of the ICTY, and all matters relating to the genocide committed in Rwanda in 1994 in the case of the ICTR. By choosing to take action over specific conflicts, ''the Security Council indirectly vested in itself the powers of a prosecutor -who alone would decide on the expediency of creating special tribunals. [The TPIs are therefore] tainted with this original sin '' 11 that has made them the instrument of a selective international criminal justice. Although they are not directly instruments of the In the present context, indeed in many criminal justice systems, the entity responsible for prosecutions has finite financial and human resources and cannot realistically be expected to prosecute every offender which may fall within the strict terms of its jurisdiction. It must of necessity make decisions as to the nature of the crimes and the offenders to be prosecuted. It is beyond question that the Prosecutor has a broad discretion in relation to the initiation of investigations and in the preparation of indictments.'' 11 See P. Hazan, La justice face à la guerre, Stock, Paris, 2000, p. 69.
victors -as were Nuremberg and Tokyo -the ad hoc tribunals are nevertheless perceived as a tool of the powerful who use them to mask their indifference (Rwanda) 12 or their lack of commitment (former Yugoslavia) 13 and to salve their consciences.
14 If we look at the question from this angle, we can better understand the problems of credibility that hovered over the first incumbents of the prosecutor's office. In order to restore the faltering credibility of these fledgling international judicial institutions, the first prosecutors had to demonstrate quickly that it was possible to administer justice on the international scene efficaciously and in full independence. This may explain why at the outset the choice of people to be indicted seemed to be guided as much by considerations of the survival and credibility of the institution as by a clearly established prosecution strategy. 15 What is more, in contrast to the Nuremberg Statute, which provided for the indictment of ''major war criminals'' only, the Statutes of the ad hoc tribunals mandate the prosecutor to investigate and prosecute ''persons responsible for serious violations of international humanitarian law '' 16 with no further restrictions. In criminal law the unqualified use of the word ''responsible'' leaves the door wide open to thousands of individual cases. In the absence of further qualifications or restrictions in the Statutes, the prosecutors of the ICTY and the ICTR have indicted over two hundred people. 17 Very quickly proceedings proliferated and the whole system became clogged up. This caused major delays which drew criticism from many different quarters. The costs of the two institutions, which were already high, skyrocketed with no sign of abatement. After barely ten years, the combined budget of the two ad hoc tribunals has swollen to over 10 per cent of the entire regular budget of the United Nations.
18
The first to sound the alarm was ICTY President Claude Jorda. In 2000 he pointed out publicly that justice had a price and that he considered it essential that a timeframe be established for the completion of the tribunal's mandate, in co-operation with the prosecutor, ''who initiates prosecution''. 19 It would have been more reassuring to see an initiative of this kind originate with the Security Council, which created the body, or the prosecutor, who, as the initiator of all the tribunal's judicial acts, is the sole architect of the investigation and prosecution strategy. No such initiative was forthcoming, however, a fact that in itself reflects a certain malaise. 20 This proposal, which was to develop into a fully fledged completion strategy over the months that followed, met with only grudging support from the prosecutor, who pointed out the dangers of cut-price justice and the problem of non-co-operating states. In several respects, the prosecutor and the judges did not share the same vision of a completion strategy. 21 Ultimately, the Security Council intervened on two occasions. First of all it asked the prosecutor and the judges to concentrate on the prosecution and trial of ''the most senior leaders suspected of being most responsible'' (Security Council Resolution 1503 of 23 August 2003). 22 In so doing, it proposed a restrictive interpretation of the more open-ended notion of ''person responsible'', but stopped short of amending the Statute. Already, as we shall see, the UN had adopted similar wording in the case of the Special Court for Sierra Leone, where the prosecutor's powers of selection were limited to the ''persons who bear the greatest responsibility''. The ICTY judges immediately responded by introducing a mechanism limiting the prosecutor's discretionary powers to select the suspects to be charged. This amendment to Rule 28 of the Rules of Procedure and Evidence assigned the judges the duty to determine whether ''the indictment, prima facie, concentrates on one or more of the most senior leaders suspected of being most responsible for crimes within the jurisdiction of the Tribunal'', failing which it will be returned to the prosecutor without being put forward for confirmation. Here, we recognize once more the familiar language of the Security Council resolutions, which restrict indictments to the ''most senior leaders suspected of being most responsible''. This amendment drew sharp objections from the prosecutor, who took the view that it was ultra vires.
26 Although its purpose was laudable and in line with what the Security Council wanted, it nevertheless raises serious questions of competence. 27 Were the judges competent to introduce a new selection criterion not provided for in the Statute? And would not the amendment adversely affect the independence of the prosecutor? After all, the prosecutor's discretionary powers could now be restricted by judges whose authority to restrict them derived from a rule they themselves had adopted. One thing at least is certain, namely that this approach by the judges of the ICTY is one more illustration of the differing views taken by them and the prosecutor of the matter of the completion strategy.
At the ICTR, meanwhile, the new prosecutor quickly adopted and made public a completion plan in which he undertook to concentrate on those alleged to have been ''in positions of leadership'' and those who bore ''the greatest responsibility for genocide'', in the spirit of Resolution 1534. In a display of transparency more or less unprecedented where discretionary powers are concerned, the ICTR prosecutor listed in this document the various criteria he meant to apply to determine who ''the most senior leaders'' were before reassessing the pending cases and selecting those who would be indicted.
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This narrowing of the mandate of the ICTY and the ICTR was a reminder to everyone of the ad hoc nature of these bodies. The prosecutors of what were, after all, originally intended as ephemeral instruments now had to take this into account when drawing up their strategies, failing which they would be taken to task by the judges first of all and then by the Security Council. The negotiations for the establishment of the Special Court for Sierra Leone were to draw heavily on the experience of the ad hoc tribunals in their efforts to better define and limit the exercise of the prosecutor's power to choose.
The Special Court for Sierra Leone: ''those who bear the greatest responsibility''
At the very moment when questions were starting to be asked about the cost of the ad hoc tribunals and the duration of their mandates, the Security Council received a letter from the president of Sierra Leone in which he asked for assistance in setting up a Special Court to judge the crimes committed during the armed conflict that had ravaged his country. Drawing on the lessons of the past, the UN Secretary-General proposed that a judicial body be set up with a very limited mandate, a three-year lifespan and a total budget of less than US$60 million. 29 He further proposed to limit the Court's jurisdiction to the ''persons most responsible'', specifying that the prosecutor was to be guided by this wording in the adoption of his prosecution strategy. 30 The final wording adopted by the Security Council was ''to prosecute persons who bear the greatest responsibility'', and the aim of ''limiting the focus of the Special Court to those who played leadership role'' 31 was stated explicitly. This time then, the sights were adjusted to provide for greater control of the prosecutor's discretionary powers in order to limit their exercise and ensure that the Court's judicial mandate would come to an end within a reasonable timeframe.
Nevertheless, this new wording was not without its dangers. In the course of a judicial review in the Fofana case, the judges rejected the prosecutor's motion, in which he cited the Secretary-General's Report, to the effect that the terms ''bear the greatest responsibility'' were merely a guide to the prosecutor in adopting a prosecutorial strategy. 32 The Court took the opposite view, seeing them as the expression of a key element in the personal jurisdiction of the judicial body under review: ''[The issue of personal jurisdiction is a] jurisdictional requirement, and while it does of course guide the prosecutorial strategy, it does not exclusively articulate prosecutorial discretion, as the Prosecution has submitted''. 33 The explicit inclusion of the wording ''bear the greatest responsibility'' in the first article of the Statute that lays the foundations of the Court's jurisdiction 34 made it more than probable that that wording would be seen as a key element of personal jurisdiction, despite the difficulty of determining its precise scope. But is this not tantamount to giving the judges a more political role generally much better suited to the prosecutor, namely that of determining who bears the greatest responsibility for the crimes committed? The Security Council, when it intervened in the completion strategy of the two ad hoc tribunals, did, after all, stop short of amending the constitutive Statutes, preferring to issue guidelines that have their place first and foremost in the political sphere.
The International Criminal Court and the ''interests of justice''
The creation of a permanent International Criminal Court with worldwide jurisdiction was attended by a set of political difficulties quite different from those that surrounded the birth of its predecessors, which were limited to specific conflicts. It is hardly surprising, therefore, that the ICC prosecutor's powers formed the issue most keenly debated in Rome and one that raised both fears and hopes. The states most firmly opposed to an overly ''independent'' and powerful prosecutor finally gave in, but not until they had ensured that they would be able to control and limit that prosecutor's powers. One of the ways in which they did so was to subject the very first stage in the process -the opening of an investigation -to judicial review by a pre-trial chamber. 35 This notwithstanding, it must be admitted that the principle of expediency of prosecution continues to hold sway, as the judges' task is limited to ensuring that the available evidence provides a ''reasonable basis to proceed''.
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In exercising his discretionary powers, the prosecutor is bound to consider, in accordance with the provisions of Article 53 of the Statute of the ICC, ''whether … there are serious reasons to believe that an investigation would not serve the interests of justice''. 37 Likewise, upon investigation, the prosecutor can decide not to prosecute because ''a prosecution is not in the interests of justice' '. 38 This Statute marked the remarkable entry of the concept of the ''interests of justice'', well known in domestic legal systems, into positive international criminal law. In the context of international criminal justice, which is at the very heart of international relations, conflicts and wars, this obligation to consider the interests of justice confers on the prosecutor a real -and inescapable -political responsibility. 39 Although Article 53 lists a number of criteria for determining whether or not the interests of justice will be served by an investigation or a prosecution (namely ''the gravity of the crime, the interests of the victims and the age or infirmity of the alleged perpetrator, and his or her role in the alleged crime'') this list is not exhaustive and cannot relieve the prosecutor of the duty he has, in certain cases, to ''set off the obligation to serve interests of justice against the obligation to serve interests of peace''. 40 However, the way in which the prosecutor took the interests of justice into consideration when deciding not to investigate or prosecute will be subject to a judicial review 41 which, as a result, will find itself thrust into the very heart of international politics. This solution, however problematical it may be, was considered by states to be preferable to allowing the discretionary exercise of powers of selection by the prosecutor to stand alone.
Conclusion
Over the past decade, the advent of new judicial institutions has ushered in a whole new phase in international criminal law. The Security Council's first experiments in the form of the ICTY and the ICTR, followed by the adoption of the Rome Statute setting up the ICC and the appearance of new ''hybrid'' institutions, soon gave rise to a malaise among states referred to as ''tribunal fatigue''. Portrayed initially as a financial malaise among the principal donor countries, 42 it can also be read as an attempt to dampen the zeal that fired the first institutions, and particularly their prosecutors. This is certainly strongly suggested by the saga of the completion strategies of the two ad hoc tribunals, which were pushed along by two strongly exhortative Security Council resolutions. Although these completion strategies concern the judicial bodies as a whole, they are primarily aimed at their prosecutors and impose a definite limit on the exercise of their discretionary powers. And yet, in view of the ad hoc nature of the first tribunals, it was rather to have been expected that the prosecutors would themselves adopt such strategies well before the Security Council saw fit to intervene. Furthermore, it would seem desirable for prosecutors to adopt a transparent strategy for the exercise of their powers in order to avoid any semblance of partiality, particularly in international criminal law that deals with 39 ''… the term ''in the interests of justice'' also requires the Prosecutor to take account of the broader interests of the international community, including the potential political ramifications of an investigation on the political environment of the state over which he is exercising jurisdiction'', M. R. crimes committed by organized groups in the context of political or ethnic conflicts. 43 The Security Council can, in all legitimacy, define and limit the powers of the prosecutors of the judicial institutions it has set up, by means of resolutions (ICTY/ICTR) or bilateral agreements (Special Court for Sierra Leone). 44 Although it did so with a degree of success in the resolutions approving the completion strategies, its approach with the Special Court led to a somewhat unexpected outcome. By directly limiting the Court's jurisdiction in the very terms of the Statute that defines it, the Security Council opened the door to judicial review of a markedly more political question, namely who are the leaders ''who bear the greatest responsibility''? There are those who would have liked to see this type of question remain the prerogative of the prosecutor, deeply embedded in his discretionary powers. 45 Failing more direct control over the prosecutor by the Security Council along the lines of the ad hoc tribunals' model, as some would have liked to see, the states party to the Rome Statute favoured the option of assigning the judges greater control over the exercise of the prosecutor's discretionary powers, right from the initial, opening phase of an investigation. For its part, the Security Council received the right to defer decisions of the Prosecutor of the ICC in the interests of the obligation to ''maintain or restore … peace''. 46 However, the most determining element here seems to me to be the arrival on the international criminal law scene of the concept of the interests of justice. This concept, which will quickly become the key element in the prosecutor's prosecution strategy, will necessarily be subjected to judicial review; its limits, if not its substance, will therefore be rapidly defined. Although judicial review of the prosecutor's most ''political'' decision should serve to reinforce its legitimacy, it nevertheless remains a perilous judicial exercise which, unbridled, could easily jeopardize the integrity of the International Criminal Court as a whole.
